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er 379leaf ara vi gar Name & Address of the Appellant / Respondent
· Adani Power Ltd

Ahrnedabad

al{ arr za 3r4a mar t ariits sgra aar & it as s 3mr?gr a if zunfenRf aa T er 3if@rant at
3fl1'lc;r m grhrvr ma wgd a Paar ?&1 .

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

rd .al qr gaerur an4aa
Revision application to Government of India :

( 1) tu area yca 3r@fzm, 1994 mt 'elm 3ra Rt aag T;mi a i qiar nr cr,'r 'i:fCl-'clm ,i5 ~~ i:JZ"'WP
a aiaifa yrerw 3mat 3efh fra, maal, f4a iaca, aura Rm, a)en if5ra, ta tu qaa, ir mrf, { fa#
: 110001 at 4t uRt a1fey
(r) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry ·of Finance, D_epartment of Revenue, 4" Floor, Jeevan beep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ ~ mt .6!f.1 mu i a Rt grRala fa8t aver zur 3r, aTar} ii m fa4l wsmr zr
arvsrm i ma at ua g mrif rf, m fcl;-'ffr~ m~ rf 'ilIB cIB" fcl;-'ffr~ rf m fa#ht rusrmzt ma a6t fan a
a)ra g{ ti
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(a) ra are fa@t rg zu 7?gr a AllfRla l=flc1" -qx <TT mt Rffur uqzr zyca a4 m u 3Ia /,L..

zcn # Rd # if Git qa # are fa#t r; uqr Raffa & . J V.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(Tf) ?:!ft ~ <ITT 'l_fTCTR Rag f@a ma a ar (au zu per at) fufa fur Tfm l=flc1" ID I

,'i;:

(c) In case of- goods exported outside India export to Nepal or Bhutan, without payment of

duty.
3ifama al UTT zyc0 'l_fTCTR cf> ftrc! it sq@l afez mtg al n{& at ha sr itz err v
fa a 4aRa 3rzga, 3rfr rd uRd at "ffl,<:I -qx m me; ii fa«a ante,fma (i.2) 1993 tTRT 109 &TxT

Riga fag <TT! ID I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date ·appointed under Sec.109
of the Finance (No.2) Act, 1998.

(4) a snrea gs (3r@a) Ruma#l, 2oo1 fm o a st«fa fRffe qua-in sg-o #i at ufii i. )
hf9a 3mag a ,Ra am2 fa f#a R m # flu pa-3r?gr vi arf am2gr a at--at ,Rii # mer
fer 3a4a Rau Gr afegi Gr# rer rar • a 4Inf aifa mt 35-z feifRa 6t # y1art
aq a arr €tor-s area st ,R fl elf Reg

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@au 3aaavar Gui vicar van v card sq] zu \TTffl cp1, m m m 200 /- 1:B'ffi 'l_fTCTR c#t ~
3it Gei via vav alavsnar st m 1 ooo;- cm 1:B'ffi 'l_fTCTR cm ~ 1 p
The revision application shall be accompanied by a fee of Rs.200/- wherehhe amount
involved Is Rupees One Lac or less and Rs.1,000/- where the amount involved 1s more
than Rupees One Lac. 0

tr zyca, a4ta Una gcn vi arm 3rah#ta =nqf@rawa 4R 3r@­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a€traa ga 3,f@If1, 1944 #t rr 35-4/3sz a sirfa­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(en) \jcfd~fulct qRwc: 2 (1) en it ~ 3Tjx-ITT cf> 3IBfclT cITT 3Nlc'f, ~ cf> .:rr=@ it "ffii:rr ~. ~
Gia zyeen vi hara 3r4la mznf@raur (Rrec) #l 4fa 2ft1 9f6a, 3H5'-IC:l~li:; .it 311-20, ~

~ i51R-tlc.C'l cBA.11'3°-s, ff'iT rfTJX, 3H:PNl~li:;-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
· 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above. ~a

r
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ d~mand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place·
where the bench qf any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf? za 3mar i a{ q om?vii at rmr @tr ? at u@ta pa silt a fg pr ar Tar 3qfri
in fctm vfFlT.m[%-q" ~ c=rv:r cfi ta gg ft fa frat rdt arf a aa a fag asnferf rfl#ta
zmzn[@riwr atv rf)a zu a4tral cBl" va m4aa fhu urrar ?]

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/.:. for each.

(4) nrnrcu yen 3rfIfzma 497o zrr vigitfr at rgqf-1 #a 3WITf Reiff fag 3rywr sat 3mar zu
ea 3rt zqnReff fufu qf@rant a an? i r@ta #6t va >ffu "CR 5.6.so ht a urara zge
Reas ct ztr a1Reg1 . . . .

0 · One copy of application or 0.1.0..as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) ga 3it vi«if@r mi at fiuaa fmi 6t 3j fl n naff fhu una ? v#a zye,
~_'3i;'ll I< yea vi tara 3rfltu znrznfraur (arzifRqf@)) Pr1, 1982 if frrf%c=r % I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise &-Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

(6) v# zrca, {ta Garza yea vi hara ar@la urn@raw (free), a uR 3rf)cit # m
a±car #iar (Demand) gd is (Penalty) qT 1o% a sm aar 3ff@ar ? 1rift, 3rf@raaw qa a-a:rr 10,
cR~~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994)

h4tr3qr1ca 3it tarah3iriia, rf@@tar "a4carRtmia"(Duty Demanded) ­
(i) (Section) is 1D hagfefffa fr;
( ii) furaar crdzh@# "{ITT) ;

(iii) rd 3fez ratafr 6 4 aza2zr if@r.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before c"ESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall·include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

z 3?gr a sf 3rt uf@raw ah aqr szi areas 3rzrar grca zu au Ralf@a gt at mar far a era a
3 2

10% rarer r 3ik srzi aa av Raarfa zt aa av # 10%3arr wr #r sr wad al
In view of above, an appeal against this order shall lie before the Tribunal on . rww.1-of

10% of the duty demanded where duty or duty and penalty are in dispute, or p I)· <Jr.

penalty alone is in dispute." · . 8-
c
it.
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ORDER-IN-APPEAL

V2(ST) 155-208/4-1/2017-18

This order arises on account of the two appeals filed by M/s. Adani

Power Ltd., Shikhar Building, Near Adani House, Near Mithakhali Six Roads,

Navrangpura, Ahmedabad (hereinafter referred to as "the appellants"),

against the following two Orders-in-Original (hereinafter referred to as the

"impugned orders") passed by the Assistant Commissioner, CGST, Division­

VI, Ahmedabad-South (hereinafter referred to as the "Adjudicating

Authority");

Sr. OIO No. OIO date Amount of Period of the

No. refund refund claim

claimed (

1 CGST-VI/Ref-40/ADAN I 31.10.2017 10,90,73,110 Jan-March'17

POWER/17-18

2 CGST-VI/Ref-71/ ADANI POWER 08.01.2018 7,67,57,226 April-June'17

/17-18

2. The facts of the case, in brief, are that the appellants were registered

with the then Service Tax department having registration number

AABCA2957LST001. The appellants had- filed the above mentioned refund

claims in terms of Notification No. 12/2013-ST.

3. The adjudicating authority after scrutiny of the claim, noticed certain

discrepancies and asked the appellants to submit the reply to the queries

within five days for the claim amounting to 10,90,73,110/- and three

weeks for the claim amounting to 7,67,57,226/-. As the appellants could

not submit the required information within the stipulated time, the

adjudicating authority rejected the said claims, vide the above mentioned

impugned orders, without going to the merits of the claims.

4. Being aggrieved with the impugned orders, the appellants filed the

present appeals before me. The appellants contended that the impugned

orders were passed in gross violation of the principles of natural justice as

they were not awarded the opportunity to be heard or to represent the case.

The appellants further stated that the impugned orders were vitiated on

account of being non-speaking decisions.

5. Personal hearing in the case was granted to the appellants on

31.01.2018, 12.02.2018, 15.03.2018, 11.06.2018, 26.06.2018 and

24.07.2018 (for the appeal pertaining to the amount of 10,90,73,110/-)

and 28.03.2018, 06.04.2018, 24.04.2018, 11.06.2018, 26.06.2018 and

24.07.2018 (for the appeal pertaining to the amount of 7,67,57,226/-) but

no one, on behalf of the appellants appeared before me nor was

for adjournment of personal hearing, submitted to me.

0

0
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6. I have carefully gone"through the facts of the case on records and

grounds of appeal in the Appeal Memorandums. I find that the appellants

were granted enough chance of personal hearing for representing their case

or submit additional documents before me. However, as they failed to avail

the benefit of personal hearing, I hereby, take up the matter ex parte, purely

on merit and available documents.

7. To start with, I find that the appellants have pleaded before me that

the adjudicating authority has rejected the refund claims without giving them

the opportunity to represent their case and hence, they were devoid of the

benefit of natural justice. The appellants further argued. that the impugned

orders were issued without going to the merits of the cases and hence the

said orders are non-speaking ones. As regards the issue that the appellants

were not given any opportunity to present their case personally as per the

principle of natural justice; I consider that the adjudication proceedings shall

be conducted by observing principles of natural justice. The principles of

natural justice must be followed by the authorities at all levels in all

proceedings under the Act or Rules and the order passed in violation of the

principles of natural justice is liable to be set aside by Appellate Authority.

Natural justice is the essence of fair adjudication, deeply rooted in tradition

and conscience, to be ranked as fundamental. The purpose of following the

principles of natural justice is the prevention of miscarriage of justice.

Natural justice has certain cardinal principles, which must be followed in

every proceeding. Judicial and quasi-judicial authorities should exercise their

powers fairly, reasonably and impartially in a just manner and they should

O not decide a matter on the basis of an enquiry unknown to the party, but

should decide on the basis of material and evidence on record. I find that the

impugned orders were issued in a hurry by allowing the appellants a very

meager time of five days and three weeks. Thus, according to me, the

decisions should not be biased arbitrary or based on mere conjectures and

surmises. The first and foremost principle is what is commonly known as audi

alteram partem rule. It says that no one should be condemned unheard. The

Show Cause Notice is the first limb of this principle. It must be precise and

unambiguous. It should appraise the party determinatively the case he. has

to meet. Further, time given for the purpose should be adequate so as

to enable an assessee to make his representation. In the absence of a

notice of the kind and such reasonable opportunity, the order passed

becomes wholly vitiated. Thus, it is but essential that a party should be put

on notice of the case before any adverse order is passed against him. This is

one of the most important principles of natural justice. Secondly, e

so passed by the authorities should give reason for arriving at a .

showing proper application of mind. Violation of either of the

0
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given facts and circumstances of the case, vitiate the order itself. The

Supreme Court in the case of S.N. Mukherjee vs Union of India [(1990) 4

$CC 594], while referring to the practice adopted and insistence placed by

the Courts in United States, emphasized the importance of recording of

reasons for decisions by the administrative authorities and tribunals. It said

"administrative process will best be vindicated by clarity in its exercise". The

Hon'ble Supreme Court has further elaborated the legal position in the case

of Siemens Engineering and Manufacturing Co. of India Ltd. v. Union of India

and Anr. [AIR 1976 SC 1785], as under: ­

" If courts of law are to be replaced by administrative authorities
and tribunals, as indeed, in some kinds of cases, with the proliferation
of Administrative Law, they may have to be so replaced, it is essential
that administrative authorities and tribunals should accord fair and
proper hearing to the persons sought to be affected by their orders and
give sufficiently clear and explicit reasons in support of the orders made
by them. Then alone administrative authorities and tribunals exercising
quasi-judicial function will be able to justify their existence and carry
credibility with the people by inspiring confidence in the adjudicatory
process. The rule requiring reasons to be given in support of an order is,
like the principle of audi alteram partem, a basic principle of·natural
justice which must inform every quasi-judicial process and this rule
must be observed in its proper spirit and mere pretence of. compliance
with it would not satisfy the requirement of law....".·

The adjudicating authority should, therefore, bear in mind that no material

should be relied in the adjudication order to support a finding against the

interests of the party unless the party has been given an opportunity to rebut

that material. Whenever an order is struck down as invalid being in violation

of principles of natural justice, there is no final decision of the case and fresh

proceedings are left upon. All that is done is to vacate the order assailed by

virtue of its inherent defect, but the proceedings are not terminated.

8. Now is left the final issue i.e. the impugned order is a non-speaking

one. I find that the impugned order seems to be biased, arbitrary and a non­

speaking one. The claim seems to be rejected only for the sake of rejection.

The appellants should have been given sufficient time to submit the

documents required in the above claims. Thus, I am of the view that the

adjudication order must be a speaking order giving clear findings of the

adjudicating authority and he shall discuss each point raised by the defense

and shall give cogent reasoning in case of rebuttal of such points. The refund

amount rejected shall be quantified correctly and the order portion must

contain the correct provisions of law .under which the claim is rejected.

9. Therefore, in view of the discussion held above, I consider that the

case should be remanded back to the adjudicating authority a fresh decision.

While adjudicating the case, the adjudicating authority must consid

points discussed in paragraph 7 and 8 above. The appellants

my

#

0

0
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0

directed to cooperate with· the adjudicating authority by providing all the
+2.

genuine documents pertaining to the claim and remaining present during the.
cours.e of personal hearing.

10. 34aai zarr aRt a& 3r4ti a fqzrl 3qlaa ah fan Gar ?&r

10. The appeal filed by the appellants stands disposed off in above terms.

).e'36 ­
(3wr 2i#)

CENTRAL TAX (Appeals),

AHMEDABAD.·

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

BY R.P.A.D.

0 To,

M/s. Adani Power Ltd.,

Shikhar Building, Near Adani House,

Near Mithakhali Six Roads, Navrangpura,

Ahmedabad -380 009

Copy To:-

1. The Chief Commissioner, Central Tax, Ahmedabad- zone.

2. The Commissioner, Central Tax, Ahmedabad-South.

3. The Asstt./ Dy. Commissioner, Central Tax, Div-VI, Ahmedabad-South.

4. The Assistant Commissioner, System, Central Tax, Ahmedabad-South.

·2-Guard File.
6. P.A. File.




